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Concept of MLI

= Base Erosion and Profit Shifting ("BEPS") refers to legal arrangement whereby profits are shifted to a low tax or no
tax jurisdiction

= The need of BEPS project was felt by G20 countries and OECD, and it got launched in the year 2008 to mitigate
double non-taxation ensuring profits are taxed where economic activities are carried out

= OECD’s BEPS project identified and evaluated 14 actionable areas to address BEPS in an exhaustive manner

= For efficient implementation of changes brought about by these 14 action plans, concept of Multilateral Instrument
(“"MLI") was introduced to amend/ modify tax treaties of all jurisdictions (presently more than 3000) in one go

On November 24, 2016, more than 100 countries adopted MLI to close tax treaty loopholes and improve functioning
of international tax system

Totally, 1105 treaties covered under the MLI at present — aim is to cover most of existing 3000 tax treaties

India signed MLI in Paris on June 7, 2017, wherein it had published a provisional list of notifications and reservations

India has listed 93 of its bilateral treaties in the final MLI position
MLI does not replace existing tax treaties

— Parallel text to interpret and apply provisions of existing tax treaties
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Conditions for applicability of MLI

Step 1 >

Step 2 >

Step 3 >

Step 4 >

Step 6

MLI should have entered
into effect in both

Both countries
should have signed
MLI

« India and Japan
signed MLI on
June 7, 2017

MLI should have
entered into force in
both countries
- Date of entry into
force:
India: October 1,
2019
Japan: January 1,
2019

Both countries
should have duly
notified treaty with
other country as
Covered Tax
Agreement (CTA)

 Both India and
Japan have
notified India-
Japan tax treaty
as CTA

Reservations and
choices with respect
to optional provisions
should have been
duly made and
notified
 Impact of MLI on
tax treaty would
depend on
“matching” of the
reservations
made by treaty
partners

> countries

Step 5 - Date of entry into
e . effect:

Notification with India : April 1,

respect to the 2020

relevant provisions )

of the tax treaty Japan: ;%gttl)a}ry L

should have been April 1, 2020

duly made by both
countries to OECD

» Each country
needs to notify
article of the
treaty that has to
be modified by
MLI. Both India
and Japan have
done this

GSAP & Associates LLP



MLI®D & A &

ATv7 6
MLIA /& (2 #E ARRREA T

> Hhdi &

= - ERAMA:

A7v7 5 4> F: 202044810
MLID R & 1 % FF: A7: 202041718 -
BEDZLHE - KR 202054A1H
- > [2DOLWT, #RIEOM

AT7v7 4 75 7% W E£nOECDIS

BEAREIC ST 54T oL O E
S 3vDHBHEIEIZOL © MLIOBERRNRIZ
_ > TFDRE - EEETL. Y. BEShHHH
AFy7 3 ZFRNERBELTWSC WHEOZUEE - &
HIZoWT., mEX

mMENBFEEMEL ’ . ME
FEBBEEML 3 - BEEOHBEECH  BANTSCCMRE

> SHEBGE) & LT LTMLUIARETE  Thd
ATvT 2 OECDIZE: LT3 EBLHEDZThEH

AEICHLCMLOH RED Txo3s
- > S PhRER: MEEERGEE
ATvI1 4> K: 20194 szﬁfﬂmiga
LTEELTL

BB EHHEOHE S e

AMLINEZ LTS 4

- & A1H

C 4V RERAM

2017F6A78IC

MLI~NEA LT

GSAP & Associates LLP



Timeline

Entry into Force of MLI

For the first five countries that ratify MLI 1st day of month after expiry of 3 calendar months after
deposit of 5t instrument of ratification/ acceptance/
approval

For the countries that ratify subsequently 1st day of month after expiry of 3 calendar months after

deposit of instrument of ratification/ acceptance/approval

« India: Entered into force from October 1, 2019, as instrument of ratification deposited on June 25, 2019

« Japan: Entered into force from January 1, 2019, as instrument of ratification deposited on September 26, 2018

Entry into Effect of MLI

On withholding of taxes Applicable to credits or payments that occur in the taxable
year beginning after the date of entry into force

On other taxes Applicable to taxable year beginning after expiry of 6
months from the date of entry into force

« India - Entry into effect from April 1, 2020

« Japan: Entry into effect from January 1, 2020/ April 1, 2020
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MLI provisions adopted by India and Japan



BARELUA 2 FHNERET HMLIRTE



MLI provisions adopted by India and Japan (1/3)

Article and Title of provision Position of India Position of Japan | Final result/ impact
I Article 1&2: Scope and Japan is included in India is included in  MLI applies on India-Japan
interpretation of terms the list of CTA the list of CTA treaty

II Hybrid mismatches

- Article 3: Transparent entities Not to apply on Not to apply on Article 3 of MLI does not
Indian CTAs Japanese CTAs apply on India-Japan treaty

- Article 4: Dual resident entities Accepts to apply on Accepts to apply on India-Japan treaty already
Indian CTAs Japanese CTAs has a tie-breaker clause for
dual residency, which is
similar to MLI

- Article 5: Methods for elimination  Not to apply on Not to apply on Article 5 of MLI does not
of double taxation Indian CTAs Japanese CTAs apply on India-Japan treaty
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12 FELVCBRNERET HMLIFKEE (1/3)

1Y Ep BA&A . -
A—b BEMLISRSSUZORHL | AEERBEICHLTRR AEERBEICHLTR| oot MUAHORRILSS
L #=MLIE AR iR L =MLIE kR SREESEREE
I F15k, B25& BRABESIT (U REAXREMLIERAR BAIZS > FEMLIER MLUZBERERGEIC OV CEA
FAEEAEIR ZELTERLTLDMHE HRELTRBRLTVD Shd
BENHFEN—EICEY MBRBEOHFEN—E
TWh5% [ZEHTLD
I1 NAT)y R SRIYF
- B35 EREBEELAVESE  BALAL A LA E3&FAMMARBEIC OV THE
AEALL
- Ea%: WAREEBICRLT S @EATD BWAT S BENFEEBIREICE VD TRAREE
Gl ST BEDRY S FIZET S

3H7E (tie-breaker clause) A9
TIZEESH - h/\—ShTL\T.,
MLIOTE LT H5EDTH D
- 5% ZEFREBBRED-OHD wA LAy @A LAy ES5FITBMNARIBEICONTE
ik = hey (R A
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MLI provisions adopted by India and Japan (2/3)

Part Article and Title of provision
ITI Treaty abuse

Position of India

Position of Japan

Final result/ impact

- Article 6: Purpose of tax treaties

Accepts to apply on
Indian CTAs

Not to apply on
Japanese CTAs

Article 6 of MLI does not
apply on India-Japan treaty

- Article 7: Prevention of treaty
abuse

Accepts to apply
PPT* plus simplified
LOB# on all Indian
CTAs

Accepts to apply
only PPT on
Japanese CTAs

Article 7 of MLI applies on
India-Japan treaty to the
extent of PPT

- Article 8: Dividend

Accepts to apply on
Indian CTAs

Not to apply on
Japanese CTAs

Article 8 of MLI does not
apply on India-Japan treaty

- Article 9: Alienation of Shares

Accepts to apply on
Indian CTAs

Accepts to apply on
Japanese CTAs

Article 9 of MLI applies on
India-Japan Treaty

- Article 10: Anti-abuse Rule for
PE in third country

Accepts to apply on
India’s CTAs

Accepts to apply on
Japan’s CTAs

Article 10 MLI applies on
India-Japan Treaty

- Article 11: Restricting a party’s
right to tax its own
residents

Accepts to apply on
Indian CTAs

Not to apply on
Japanese CTAs

Article 11 of MLI does not
apply on India-Japan treaty

*PPT: Principle Purpose Test #LOB: Limitation of Benefit

GSAP & Associates LLP
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12 FELVBRNERET HMLIFKEE (2/3)

4 EHt RN " _
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MLI provisions adopted by India and Japan (3/3)

Article and Title of provision

Position of India

Position of Japan

Final result/ impact

IV

Avoidance of Permanent Establishment (PE) status

- Article 12: Commissionaire
and similar
arrangements

Accepts to apply on
Indian CTAs

Accepts to apply on
Japanese CTAs

Article 12 of MLI applies on
India-Japan Treaty

- Article 13: Specific activity
exemptions

India adopted
Option A (PE
exemption only for
preparatory and
auxiliary activities)

Japan also adopted
Option A

Option A of Article 13 applies
to India-Japan treaty

- Article 14: Splitting up of
contract

Accepts to apply on
Indian CTAs

Not to apply on
Japanese CTAs

Article 14 of MLI does not
apply on India-Japan treaty

GSAP & Associates LLP
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12 FELVBRNERET HMLIFEE (3/3)
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Article 12 of MLI:
Artificial Avoidance of PE status through commissionaire
arrangements and similar strategies
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Dependent Agent PE (DAPE) in existing tax treaty (DTAA)

Where a dependent agent of an enterprise of Japan is acting on behalf of that enterprise in India, Japanese
enterprise shall be deemed to have a PE in India, if it fulfills below mentioned conditions:

Conditions of DAPE in existing India-Japan treaty Impact of MLI

a) Habitually exercises in India an authority to This article is amended by MLI as explained
conclude contracts on behalf of the enterprise; in the next slide
or

b) Habitually maintains in India a stock of
goods or merchandise from which he No change
regularly delivers goods or merchandise on
behalf of the enterprise; or

c) Habitually secures orders in India, wholly or
almost wholly for the enterprise itself or for the No change
enterprise and other enterprises controlling,
controlled by, or subject to the same commo
control as that enterprise.

GSAP & Associates LLP
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BFOBHBERBEICE T2 EBEREADEFSN o KEAPE (EEKEAPE)

BAGROUBRIEBAN., HEERICKO>TA Y FIZEVWTEHT IERICIE. BREXRFIROEFHZREZLTLIHRICIE, 1
v RICEANRRZERT SELSIND -

BREFEOBNARBEICE TIRHBREADZEH, SKEA MLIIC K 3%
PEDERHEH

a) 1VFIZEVWTEHEZEEIZKRDLTENZEMET S HENFAMIBEIEIRDRA S A FIZEE&EH LK DIZE
¥REZHL, D, TO¥ERZRELTERT S EEShd
& F=lE

b) HEzEIX. 1V FT. YRXIIBEROEEXRE
LTREL. MDD, BEREEICELY HELEIZR
HhoTYm XIIERZEHRAMIZEIESET L ;
F1=1k

C) HHREBRFAVFT, EoFLEFEELELTEHEZER
TEBRD-OF L HZREERVEHZEEEX
L. SREXRICLYXEINELSIER —0H#
BOXETICHZEREXICEM TS tDE
XD, RELTEIXZERFI S &
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Impact of MLI on existing tax treaty with respect to DAPE

Since the relevant provision of MLI has been accepted by both India and Japan, hence the scope of DAPE as well as
the nature of contracts has got expanded.

Article 5 Para 7(a) - India-Japan treaty Article 12(1) - MLI

A person who has and habitually exercises in the « A person who acts on behalf of an enterprise
contracting state (India) an authority to and in doing so habitually concludes/
conclude contracts on behalf of the enterprise, plays a principal role leading to the

unless his activities are limited to those mentioned conclusion of contracts that are routinely
in paragraph 6 as exceptions which, if exercised concluded without material modification
through a fixed place of business, would not by the enterprise, and these contracts are:
make this fixed place of business a permanent — In the name of the enterprise; or

establishment under the provisions of that — For transfer of ownership of, or for

paragraph; granting of right to use of a property
owned by that enterprise, or where it
retains the right to use of that property;
or

For provision of services by that
enterprise

GSAP & Associates LLP
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HRAEAPEIZZRSBFOHERBEDHEIZH L TMLINRITT EE

ZEMLIRERSA v FEBR, MAICEVWTERT 2 ENBRSATNS =0, KERKEAPEOHERE L UHREZHNDHEEATEKX
Nnd

BENFARRIGEES5%7(a)E MLI £12(1)%

—ADFHEHEICE T, tADOHHEICHDHERIC « —ADHEHERNICEWLWTEEIZI KHb-THITEIL. £
Kb-> TR ZMHIET SHEBZHEL, M, DEIITITETHICH->T, RELTRH itk
TOHEBZRELTERYTSE, L. H5% L. FEREZRERICE>-TEEGBENTONASC
LOMNZE—EDIGEHN L HARHEDESEKOEIC < BEN [CSHiESh S RHOMHD-BHICRE
BIF5EE (BISY) DAZITOTLEEEIZIE. LTEELGREZRT LD, =, ThoDEHNR
BER—EDBFITEOEICE D EEAMMER UTh#E&é?é

ElEshgny HZEXDRAICEVTHIESNSRK,; =&

UBRERSFAAL., RIEEADENERT SME
[EDZF. A zBEL. XIFERADEFZEX

51=-HDRK; F£1-1%
UZTEICLIFBEDRED-OHDEZH

GSAP & Associates LLP

25



Illustration:
Artificial avoidance of PE through Commissionaire arrangements

Marketing
Support

Services

Indian

Customers

Fact

JCo. is a company incorporated in Japan and engaged in
manufacturing and supply of auto parts

ICo., which is the subsidiary of JCo. in India, provides
marketing support services to JCo.

ICo.'s activities include identification of customers, holding
discussions regarding pricing and terms of contract

Negotiation and signing of agreement is done by JCo.

Till date under the provisions of India-Japan treaty, JCo. did
not form DAPE in India as ICo. does not habitually negotiate
and conclude contracts on behalf of JCo.

Impact of MLI

With MLI coming into effect, JCo. may constitute a DAPE
due to the reason that ICo. is playing principal role in
conclusion of contracts that are routinely concluded without
material modification by JCo.

GSAP & Associates LLP
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Article 13 of MLI:
Artificial Avoidance of PE status through the specific activity
exemption
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Activities deemed not to constitute PE

Article 5 Para 6 of India-Japan treaty exempts certain activities from PE risk:

(a)
(b)
(c)
(d)
(e)

Use of facilities solely for storage or display of goods or merchandise

Maintenance of stock of goods or merchandise solely for storage or display

Maintenance of stock of goods or merchandise solely for processing by another enterprise
Maintenance of a fixed place of business solely for purchasing goods or for collecting information

Maintenance of a fixed place of business solely for carrying on preparatory or auxiliary activities

Impact of MLI with respect to “activities deemed not to constitute PE”

Option A of MLI: Activities deemed not to constitute a PE:

a) Activities already listed in Article 5 Para 6 of India-]Japan treaty, whether or not preparatory or auxiliary in nature;

b)
c)

Maintenance of fixed place of business, solely for activities not described in Para 6;
For the any combination of activities mentioned in (a) and (b)

Provided either of the above mentioned activities, of the fixed place of business is of a preparatory or auxiliary character.

Further, PE exemption is not available if that enterprise or its group entity carries on business at same place or other
place which constitutes PE or the overall activity is not preparatory or auxiliary character

Article 13 of MLI has expanded the scope of activities (vis-a-vis tax treaty) that are exempted from being
deemed to constitute PE

However, at the same time it provided for the condition that all such activities should be of a preparatory or
auxiliary character

GSAP & Associates LLP 30



BABTER DAL 5 BRI SN SIS

BENFEFL R E DESKOIRITRDFH ZEAMBED RN SRNT S

(a) MmXIETEROREF IR TO-OICOAEREFERTLHL

(b) MaEFIEEROEEZREF-EEBTROE=HIZOABEETHE

(c) MEEIEROEEZ MO EICIEZMID=OIZOAHMRETSHE

(d) mE LKIEEREBATIF(IEREWNETICLOAFEHNELT. BEFTI—EDEHEAERETHL
(e) ERNE ISR DEBETICLDHEBNELT. BEXEZTI>—EDEMEET D

MEAKRERMNSBRNAShDEEI~NMLIORE

MLIOBZLREFEI13EDA T aV A BAMBREBRLEVEALGENSEHIETRDBEY THS

a) EFEMFELIZHBMHGHEROLDOTHAINEMNEZRDHTIC, BEFARIBEDESFKOBIZEWTEICRESNTLNSEE;
b) LFa)ICREITAFHLUNDERZITICEDAHAZAMELTEREZITO—EDGAZRAITHILE:

c) Ltia) BLUD)ITHRET HEBEEAESHEEREZTICEDHAZEMELTEREITI—ENHHRZEZRET HL

=L, —EDHFAITILRFBDONT Nt ERHFEHBNTERDOHLI LD THHERITRS,

Fl=. ESROCEDEAMER DA RN o DRI, FERZITOI—ENEHZEAL. BELIFXRETIEXFTLEILHZEREEEICEE
FTEAEENROVWTINIZERAET HHEEF. TO—EDHFAICOVTEALARL,
LR —EDEMICEVWTERZEZOMICHEET SEANERICEVWTEREFTHZITS ; T
LR EDEATIT O FBOEAEHOEFTFEZ—EDBARVEDMRICHFET SEANBERICEVNTIT S EBOMEAEHEICL
BEBDERNEHFIEIEBATHERDID TR &,

1. BI3FKICKVIEAMERZERT 2EFINSBRNA SN D BFEORMREF TR SN TS (BENBERBEDREICLEST)

2. f=fZL. RBICABHEICE Y., AHFHNERBIFTIEHEBNFHCEZITIENMELSATINS
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Key takeaways

Principle Purpose Test has been introduced in India-Japan treaty. This can deny benefit of whole of the tax treaty
Certain business models like, marketing support services and commissionaire business are likely to be challenged

after MLI enters into effect
General Anti-Avoidance Rules (GAAR) should also be considered while making any changes in the business model
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CBEIANER

HENFABRBEICEVWTIREINELSEMICEDEHEBHBENFRDERREINEASN TS, TOXETHRBEDRFRZITE

AEZITBRIENTEHRULATEEEN B S
V= T4V REY—ERB LV AR FPES R RAEREDE SR RAETIILAMLLIE AMIEZA U RBRBELUBIZEYFrLoCEh

LA REMED B D
ECHRRAETILDEERZRHAT DB A2, 2EMEBEEEZERE (GAAR) IZDWTHLERET 2B ENDHD
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